BOARD OF ALI EN LABOR CERTI FI CATI ON APPEALS
800 K St., NW
WASHI NGTON, D. C. 20001- 8002

Date: May 23, 1999
Case No: 1997-1 NA-0302

In the Matter of:

ALEXANDER and PERLA YUAG
Enpl oyer

On Behal f of:

TEOPI STA' S. PAKILIT
Alien

Appear ance: Dan E. Korenberg, Esq., Encino, Calif.
for the Enployer and the Alien

Certifying Oficer: Rebecca Marsh Day, San Francisco, Calif.

Bef or e: Hol mes, Lawson and Wod
Adm ni strative Law Judges

JOHN C. HOLMES
Adm ni strative Law Judge

DECI SI ON AND ORDER

This case arose froman application for |abor certification on
behal f of alien, Teopista S. Pakilit ("Alien") filed by Enpl oyer
Al exander and Perla Yuag (" Enployer") pursuant to 212(a)(5)(ﬁ0 of
the Imm gration and hbtlonallty Act, as anended, 8 U S.C
1182(a)(5) (A (the "Act"), and the regulatlons pronulgated
t hereunder, 20 CFR Part 756. The Certifying Oficer ("CO') of the
U S. Departnent of Labor, San Francisco, California denied the
application, and the Enployer and Alien requested revi ew pursuant
to 20 CFR 656. 26

Under 212(a)(5) of the Act, an alien seeking to enter the
United States for the purpose of performng skilled or unskilled
| abor may receive a visa if the Secretary of Labor ("Secretary")
has determ ned and certified to the Secretary of State and to the
Attorney Ceneral that (1) there are not sufficient workers who
are able, willing, qualified and available at the tine of the
application and at the place where the alien is to perform such
| abor; and, (2) the enploynent of the alien will not adversely
affect the wages and working conditions of the U S. workers
simlarly enpl oyed.

Enpl oyers desiring to enploy an alien on a permanent basis
must denonstrate that the requirenents of 20 CFR, Part 656 have
been net. These requirenents include the responsibility of the



Enmpl oyer to recruit U S. workers at the prevailing wage and under
prevailing working conditions through the public enpl oynent
service and by other neans in order to make a good faith test of
U S. worker availability.

On Cct ober 20, 1994, the Enployer filed an application for
| abor certification to enable the Alien to fill the position of
Cook. (AF-272) In a Final Determ nation dated July 29, 1996, the
Certifying Oficer, citing the definition of “enploynent” found
in 20 CF.R 656.3 held that Enployer had failed to denonstrate
that a full-time cooking position was involved. (AF-166, 167).

In Daisy Schinoler, 1997-1NA-218 (Mar. 3, 1999)(en banc), the
Board held that “the definition of enploynent in section 656.3
cannot be used to attack the enployer’s need for the position by
questioning the hours in which a worker will actually be engaged
in work-rel ated duties. Focusing solely on whether the enpl oynent
w Il keep the worker substantially engaged throughout the day
casts the problemin the wong light-- the true issue being
whet her the enployer has a bona fide job opportunity.” Slip op.
at 4 (footnote omtted). Rather, a CO may correctly apply the
bona fide job opportunity analysis of 20 C.F. R 656.20(c)(8) when
it appears that the job was msclassified as a skilled donestic
cook rather than sone other unskilled donestic service position,
or where it appears that the job was created for the purpose of
pronoting immgration. See, Carlos Uy I11, 1997-1NA-304 (Mar. 3,
1999) (en banc).

Accordingly, this matter will be remanded for issuance of a
suppl enmental NOF for reeval uation consistent with the en banc
decisions in Uy and Schinoler. See, also, Elain Bunzel, 1997-1 NA-
481 (Mar. 3, 1999). W note that, in this case, the COs prior
handl ing of the issue essentially tracks the type of analysis
t hat woul d be perfornmed under section 656.20(c)(8). Citation only
to the definition of enploynment in section 656.3 when the issue
is the nature of the position, however, gives inadequate notice
of what is really being questioned by the CO Schinoler, supra.
The distinction in the analysis is that rather than focusing
solely on whether the enployee will be gainfully occupied for a
substantial portion of the work day, an enployer nust show that
the position is a bona fide job opportunity under the totality of
the circunstances. See Uy, supra, slip op at 10-12. Lack of
sufficient duties to keep the worker busy may be an inportant
credibility problemfor an enployer under the totality of
circunstances test. Wiile it can be the sole determ native factor
in sone individual cases,(see, Mary Cowan, 976-1NA-343 (March 19,
1999), due in part to the nature of the situation, in nost cases
whet her or not full-tinme enploynment has been denonstrated by
Enpl oyer probably should and will not be the determ native
factor.

On remand, the COmay wsh to reinstitute the issue set out in
the Notice of Findings, of whether or not the requirenent of
Filipino cooking is unduly restrictive.



ORDER
The Certifying Oficer's denial of |labor certification is
VACATED, and the natter renanded for appropriate action by the
Certifying Oficer.

For the Panel:

JOHN C. HOLMES
Adm ni strative Law Judge
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Adm ni strative Law Judges

JOHN C. HOLMES
Adm ni strative Law Judge

DECI SI ON AND ORDER

This case arose froman application for |abor certification on
behal f of alien, Setrak Marachian ("Alien") filed by Enployer
M K. Desi gners, Inc. ("Enployer") pursuant to 212(a)(5)(A) of the
| Mm gration and Nationality Act, as anended, 8 U.S.C.
1182(a)(5) (A)(the "Act"), and the regul ati ons pronul gat ed
t hereunder, 20 CFR Part 756. The Certifying Oficer ("CO') of the
U.S. Departnent of Labor, San Francisco, California, denied the
application, and the Enpl oyer and Alien requested revi ew pursuant
to 20 CFR 656. 26

Under 212(a)(5) of the act, an alien seeking to enter the
United States for the purpose of performng skilled or unskilled
| abor may receive a visa if the Secretary of Labor ("Secretary")
has determ ned and certified to the Secretary of State and to the
Attorney Ceneral that (1) there are not sufficient workers who
are able, willing, qualified and available at the tine of the
application and at the place where the alien is to perform such



| abor; and, (2) the enploynent of the alien will not adversely
affect the wages and working conditions of the U S. workers
simlarly enpl oyed.

Enpl oyers desiring to enploy an alien on a permanent basis
must denonstrate that the requirenents of 20 CFR, Part 656 have
been net. These requirenents include the responsibility of the
Enpl oyer to recruit U S. workers at the prevailing wage and under
prevailing working conditions through the public enpl oynent
service and by other neans in order to make a good faith test of
U S. worker availability.

The foll owm ng decision is based on the record upon which the
CO deni ed certification and the Enployer's request for review, as
contained in an Appeal File ("AF"), and any witten argunents of
the parties.

STATEMENT OF THE CASE

On April 15, 1993, the Enployer filed an application for |abor
certification to enable the Alien, a Lebanese national, to fill
the position of Wwod Machinist in its cabinet and furniture
manuf acturing and constructi on conpany.

The duties of the job offered were described as foll ows:

Responsi bl e for set up and operation of woodworki ng

machi nery for fabrication of doors, w ndows, cabinets, and
fine furniture. Operate power saws, drills, drill presses,
sanders, tenoner, nortising machi ne, boring machi ne,
router,and hand tools. Prepare parts according to
specifications. Follow intricate design specifications for
furniture orders.

No educational requirenents and two years experience in the
j ob were required. Wages were $640. 00 per week. (AF-25-53)

On June 22, 1994, the CO issued a NOF denying certification,
finding that a U S. applicant, Kenneth R Pruett was unlawfully
rejected. Enployer alleged in his undated recruitnent results
report that applicant Pruett had stated the job site was too far.
In a signed questionnaire fromM. Pruett, he stated that he
woul d not have turned down a job for $16.00 per hour, indeed,

t hat he woul d have gone to Chicago or New York for that noney. He
further stated that he received a phone call froma woman who
asked himif he could do carvings. She also asked if he could
speak Farsi. The woman told himhe was not qualified and hung

up. (AF-21-23)

Enmpl oyer, June 29, 1994, forwarded its rebuttal, stating: "As
M. Pruett stated to you in his questioneer, Ms. Keuroghlian
asked the applicant if he had experience doi ng wood carvi ng,
using the specialized equi pnrent and hand tools as was required in
the job description, to construct sonme of the nore intricate



detail designs on furniture and cabinets. He responded that he
was not able to do carvings. It was based upon this response that
he was told that he was probably not qualified. M. Pruett also
stated to Ms. Keuroghlian that the job site in dendale was too
far to come for a job." (AF-9-20)

On August 23, 1994, the CO issued a Final Determ nation
denying certification since M. Pruett as a nmaster carpenter
according to his resune who owned and operated a custom cabi net
shop was qualified for the job opportunity. The fact that he
cannot do carvings with chisels is not pertinent since the duty
was not listed on the ETA 750A form (AF-6-8)

On Septenber 7, 1994, Enployer filed a request for review and
reconsi deration of Final Determnation. (AF-1-5)

DI SCUSSI ON

Section 656.25(e) provides that the Enpl oyer's rebuttal
evi dence nmust rebut all the findings of the NOF, and that al
findings not rebutted shall be deenmed admtted. Qur Lady of
Guadal upe School, 88-1NA-313 (1989); Belha Corp., 88-1NA-24
(1989) (en banc). Failure to address a deficiency noted in the NOF
supports a denial of l|abor certification. Reliable Mrtgage
Consul tants, 92-1NA-321 (Aug. 4, 1993).

Section 656.21(b)(6) provides that an enpl oyer nmust show t hat
U S. applicants were rejected solely for job-rel ated reasons.
Enpl oyers are required to make a good-faith effort to recruit
qualified U S. workers for the job opportunity. H C_ LaMarche
Ent.,lnc. 87-1NA-607 (1988). As a general matter, an enpl oyer
unlawful ly rejects an applicant where the applicant neets the
enpl oyer's stated m ninumrequirenents, but fails to neet
requi renents not stated in the application or the advertisenents.
Jeffrey Sandler, MD., 89-1NA-316 (Feb.11, 1991)(en banc).

We find the COwas correct in finding that the rejection of
M. Pruett was unlawful, in that he appeared well qualified for
the position and expressed an interest in accepting sane.

Enpl oyer's reason for rejection was that applicant was not
famliar with a hand chisel, a duty that was not set out in the

j ob requirenent and woul d not appear to be accurate, given his
long and intimate experience in the field. Wiere an applicant's
resune shows a broad range of experience, education, and training
that raises a reasonable possibility that the applicant is
qgual i fied, although the resune does not expressly state that he
or she neets all the job requirenents, an enpl oyer bears the
burden of further investigating the applicant's credentials.
&orchev & Gorchev Design, 89-1NA-118 (Nov. 29, 1990)(en banc).

ORDER

The Certifying Oficer's denial of |labor certification is
AFFI RVED.



For the Panel:

JOHN C. HOLMES
Adm ni strative Law Judge



